because they would still be In the same position they were in
before the rule was passed because they would still have all
the gas in their tanks which' they had before the rule was
passed and that the rule in no way discriminated against them
because it did not take away from them anything which they had
at the time the ruling was made.

UMWA's initial brief (p. 11) states that "[t]he super-
seniority right accorded production crew miners by [article
XVII (i) (10)] benefits those miners who have lost the greatest
amount of respiratory function in the course of their labor,"
As I have previously noted, there is not one word of testimony
in this proceeding which shows that miners' lungs on a produc-
ing crew are in worse condition than the lungs of miners on a
nonproducing crew. MSHA's comments in its rulemaking proceed-
ing stated that pneumoconiosis is irreversible (45 Fed. Reg.
at 80763).  Also as I have previously noted, a Part 90 miner
would not be on a producing crew where dust is greater than
1.0 milligram and would not be in a position to bid for a
job pursuant to article XVII (i)(10) unless he had done the
same thing Mullins did, that is, waive his Part 90 rights in
order to remain in a job which pays well but which would con-
tinue to expose him to respirable dust in the concentration
of 2.0 milligrams permitted on a producing section.  It should
be recalled that Mullins was exposed to more than 3.0 milli-
grams of dust while working on a nonproduction crew {Tr. 47;
Exh. 7).  Consequently, there is absolutely no record support
for UMWA'a argument that the preferential treatment given to
miners on a producing crew by article XVII(i)(10) is justi-
fied because miners on a producing crew "have lost the great-
est amount of respiratory function in- the course of their
labor" (UMWA's brief, p. 11).

Mullins1 initial brief cites several- oases which show
that miners on nonproducing crews contracted pneuraooonloeiB
while performing jobs which were not on producing arews and
which were, in fact, performed entirely in surface areas of
mines.  In Skipper v. Mathews, 448 F.Supp. 300 (M.D. Pa. 1977),
a miner was awarded black-lung benefits in factual circum-
stances showing that he had contracted pneumoconiosis from
working in a shop to repair mine equipment "covered with
coal dust". In Roberts v. Weinberger, 527 F.2d 600 (4th Cir.
1975) , a miner was awarded Black-Tung" benefits in a factual
situation showing that he had worked as a truck driver haul-
ing coal from a strip mine to a tipple. In Adelsberger v.
Mathews, 543 F.2d 82 (7th Cir. 1976), a miner was awarded
black-lung benefits in factual circumstances showing that
she worked as a clerical employee who went beneath the tipple
to direct the switching of grates and railroad cars.  She
also was responsible for weighing all the coal.  In doing
that kind of work, it was said that she was exposed to as
much dust as the men who were working in the tipple.

1856d been challenged under the NBCWA and that those procedures
